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VEMORANDUM OPI NI ON

PANUTHOS, Chief Special Trial Judge: This case is before

the Court on respondent’s notion to dismss for |ack of
jurisdiction. The issues before the Court are: (1) Wether
petitioner tinmely filed a petition disputing the \Wistlebl oner

Ofice's determination to deny himan award and (2) if petitioner
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tinely filed a petition, whether his claimneets the nonetary
t hreshol d requirenent of section 7623(b).!

Backgr ound

Petitioner resided in New York at the tine he filed the
petition.

On or about January 24, 2011, petitioner filed a Form 211
Application for Award for Original Information, with respondent’s
Wi stl ebl ower O fice. The Wi stleblower Ofice denied
petitioner’s whistleblower claimin a letter dated March 3, 2011
(the March 3 determination). Petitioner acknow edged receipt of
the March 3 determ nation on March 11, 2011, when he called the
| RS to dispute denial of his claim The Wistleblower Ofice
subsequently nmailed two additional letters to petitioner, dated
March 23 and April 11, 2011, both of which affirmed the March 3
determ nation. The March 23, 2011, letter responded to a letter
frompetitioner dated March 14, 2011, asking the IRS to
reconsi der the March 3 determ nation denying his whistlebl oner
claim The April 11, 2011, letter responded to a tel ephone cal

frompetitioner.?2 The petition arrived at the Court and was

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect at all relevant tines, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.

2The record does not reflect whether the Apr. 11, 2011
letter was in response to petitioner’s Mar. 11, 2011, phone cal
or anot her phone call petitioner nmade to the IRS.
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filed April 13, 2011. The petition was sent in a FedEx Express
envel ope bearing a FedEx Standard Overnight |abel with a ship
date of April 12, 2011.

Di scussi on

To invoke the Court’s jurisdiction, an individual nust
appeal the anount or denial of an award to this Court within 30
days of such a determ nation by the Whistleblower Ofice. Sec.

7623(b)(4); Friedland v. Comm ssioner, T.C Meno. 2011-90. The

30-day period begins on the date of mailing or personal delivery
of the determnation to the whistleblower at his | ast known

address. Kasper v. Comm ssioner, 137 T.C __, _ (2011) (slip

op. at 14). If the March 3 determnation was nailed to
petitioner at his |ast known address on March 3, 2011, the 30-day
period for filing a tinmely petition with the Court under section
7623(b) (4) expired on April 4, 2011.3

Respondent relies upon the March 3, 2011, date to commence
the period for petitioner to file a tinely petition. Respondent
has not offered any evidence of the date and fact of mailing.

See Kasper v. Conm ssioner, supra at __ (slip op. at 14) (citing

Magazine v. Conmm ssioner, 89 T.C 321, 326 (1987) (wth reference

to a notice of deficiency, the Comm ssioner nust “prove by direct

3The 30th day was Apr. 2, 2011, a Saturday. The final date
to petition the Tax Court in this case which was not a Saturday,
Sunday, or |egal holiday was Monday, Apr. 4, 2011. See sec.
7503; Rule 25(a).
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evi dence the date and fact of mailing the notice to a
taxpayer”)). However, there is sone evidence of delivery of the
notice to petitioner.

In the context of a notice of deficiency, where a taxpayer
recei ves actual notice without prejudicial delay and with
sufficient time to file a petition, the Court has found that the

notice is effective. Mul vania v. Comm ssioner, 81 T.C. 65, 69

(1983); see also Filosa v. Conmm ssioner, T.C Menp. 1993-615.
Petitioner acknow edges receipt of the March 3 determ nation as
of March 11, 2011, when he called the IRS to dispute the

determ nation. Thus we conclude that the March 3 determ nation
was received no later than March 11, 8 days after the purported
mai ling. Petitioner thus received actual notice and had anple
opportunity to tinely file a petition. Even if the Court were to
consider the tinme to file a petition to run fromthe date of
actual receipt (no later than March 11), the petition in this

case mailed April 12 (31 days after receipt) would still be
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untinely since it is outside the 30-day period.* See sec.
7623(b) (4).

In his response, petitioner asserts the March 23, 2011
letter is the “determ nation” and the petition was thus filed
tinmely. Contrary to petitioner’s argunent, however, the March 3
letter constituted the determ nation because it was a final
adm ni strative decision regarding his whistleblower claim See

Cooper v. Conmm ssioner, 135 T.C. 70 (2010); see al so Kasper V.

Conm ssi oner, supra at (slip op. at 8); Friedland v.

Conm ssioner, supra. In Friedland, we dealt with a substantially

identical situation involving nmultiple Wistleblower Ofice
letters issued to a whistleblower. W concluded:

Here, * * * [the whistleblower] received four
letters fromthe Wistleblower Ofice. The first
letter denied * * * [the whistlebl ower’s]
whi stl ebl ower claim The subsequent three letters
merely reaffirmed the initial determnation in the
first letter. Mreover, the Wistleblower Ofice
stated in a letter to petitioner that he would have
to appeal the determ nation through the court
system not the Wi stleblower Ofice. Accordingly,
we find that * * * [the first Wi stlebl oner
Ofice] letter to * * * [the whistlebl ower]

“ln the notice of deficiency context, when the date of
mai ling of a notice cannot be proven, sone Courts of Appeals have
held that the tine to file a petition in response to the notice
woul d begin to run fromthe date of receipt. Powell v.
Conmm ssi oner, 958 F.2d 53, 57 (4th Cr. 1992); MPartlin v.
Comm ssi oner, 653 F.2d 1185, 1192 (7th Cr. 1981); Crumyv.
Comm ssioner, 635 F.2d 895, 901 (D.C. Cir. 1980). Oher Courts
of Appeals have held that if the notice was received with anple
time to file a petition, the notice was effective fromthe date
of mailing. Pugsley v. Conmm ssioner, 749 F.2d 691, 692-693 (11th
Cr. 1985).
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constituted a determ nation within the neaning of
section 7623(b)(4). * * *

Friedland v. Conm ssioner, supra. Simlarly, the March 3 letter,

the first letter in the instant case, constituted a determ nation
under section 7623(b)(4), and the petition in this case was not
filed tinely. See sec. 7623(b)(4); see al so Kasper v.

Conm ssi oner, supra at (slip op. at 8); Friedland v.

Conmi ssi oner, supra.®

In his response, petitioner alleges for the first tinme that
t he Wi stleblower Ofice erroneously advised himin witing to
appeal the denial of his claimto the Court of Federal C ains.

A review of the record shows no such witten advice.?®

SPetitioner was al so the whistleblower in Friedland v.
Comm ssioner, T.C Meno. 2011-90. Pursuant to the Court’s
hol ding, as set forth at T.C. Meno. 2011-90, the Court entered an
order of dism ssal for lack of jurisdiction in that case at
docket No. 13926-10Won Apr. 27, 2011. An exam nation of the
Court’s record at docket No. 13926- 10Wshows petitioner’s
whi stl ebl ower cl aimat docket No. 13926-10Wis separate and
distinct fromthe whistleblower claimin the instant case.

61t appears petitioner was advised in witing to appeal a
di fferent whistleblower claimto the Court of Federal Clains in
docket No. 13926-10W which is not at issue in this case.
Petitioner argues in this case that the earlier erroneous advice
regardi ng anot her whistleblower claimconstitutes a “penalty”
i nposed upon himwhich the IRS nust abate pursuant to sec.
6404(f). The I RS has not assessed a penalty agai nst petitioner.
We have no jurisdiction to abate a penalty which has not been
assessed, nor do we have jurisdiction over a failure by the IRS
to abate a penalty which has not been assessed. See sec.
6404(h). Sec. 6404(f) affords petitioner no assistance in this
case.
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As noted in Friedland and other cases cited therein, this
Court’s jurisdiction is strictly statutory, and estoppel cannot
create jurisdiction where none exists. W cannot expand our
jurisdiction, even where the Conm ssioner provided bad advice.

Friedland v. Conm ssioner, T.C Meno. 2011-90 (citing Schoenfeld

v. Comm ssioner, T.C Meno. 1993-303).

On the basis of the foregoing, the Court concludes that the
petition was not tinely filed. Therefore, we need not reach the
i ssue of whether petitioner’s claimnet the nonetary threshold
requi renent of section 7623(Db).

To reflect the foregoing, the Court will grant respondent’s

nmotion to dismss for lack of jurisdiction.

An appropriate order of

dismssal will be entered.




